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 The State Universities Annuitants Association (SUAA) is a voluntary 
membership organization devoted to pension issues of members of the State Universities 
Retirement System (SURS).  Our membership includes employees and retirees of State 
Universities and Community Colleges throughout the state.   
 

SUAA filed an action challenging the constitutionality of PA 98-599 in 2014, 
which was consolidated with other such challenges and eventually reached the Supreme 
Court of Illinois as In Re: Pension Litigation.  The Supreme Court struck that act in its 
entirety.  With HB 4027 and 4045 (two nearly identical bills), the Government now starts 
back down a road which will ultimately lead to more litigation and very likely, a similar 
result. 

 
These pension bills reflect Illinois’ effort to eliminate a significant pension 

obligation.  The State’s pension funds are now underfunded by more than $100 Billion 
and the State faces a choice between looking for a way not to pay pensions, or instead 
looking for a way to pay the pensions.  Right now, the State appears to be locked on a 
course aimed at the former.  That is an unadvisable route that will have significant 
adverse consequences for the State in numerous policy areas, and in the end cannot 
effectively be done within the limits of the Pension Clause of the Illinois Constitution, 
Article XIII, Section 5. 

 
Constitutionality 

 
Public Act 98-599 violated the Pension Clause of the Illinois Constitution because 

it sought to diminish public pensions by among other things, eliminating the 
compounding Automatic Annual Increases (AAI’s).  The State’s primary justification at 
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that point was that it faces an emergency which entitled it to invoke the police powers to 
override the Constitution’s Pension Clause.  But the Pension Clause is not subject to a 
police power. 

 
Importantly, a secondary justification was that the State would reduce pension 

members’ contribution obligations, thereby providing a benefit in exchange for the 
diminishments.  The State argued that it could therefore make the changes because 
pensions are contracts that could be renegotiated.  In response, the unions insisted that the 
Pension Clause is absolute and cannot be renegotiated, and while SUAA disagreed with 
that view – the parties to a contract can always renegotiate it – such renegotiation must be 
bilateral in nature (i.e. the State cannot simply decide what benefit the pension member is 
going to get and then enforce the change as a renegotiated agreement; the pension 
member must be free to make a decision as to whether to accept the new agreement.)   

 
With these new bills, the State now seeks to comply with the requirement of 

bilateral negotiation by providing the pension members with an option that they can 
accept or reject.  The choices are as follows: 

 
1) Accept a delay in AAI’s until age 67 or 5 years after retirement if retirement is 

at age 62 or younger; lose the compounding AAI; and taking the lesser of 3% 
or ½ of the CPI increase which might mean less than the 3% the member 
already has; 

OR 
2) Make no changes. 

 
But, there is a carrot and a stick to get members to take option 1.  A member who chooses 
to take option 1 gets an immediate payment equal to 10% of what he has in earnings to 
date, and all future increases must be pensionable.  On the other hand, if the member 
rejects the diminishments in option 1, any future increases in salary will not be 
pensionable.  Importantly, the member specifically agrees as a condition of receiving any 
increase that it will not be pensionable. 
 
 Of course the keystone to this bill is that the State can always refuse to provide an 
increase in pay.  There are several problems with this. If a person rejects the change, his 
rights (including rules) under the Pension Code cannot be changed without violating the 
pension clause.  But by making future pay increases non-pensionable, this law does 
precisely that.  The argument for constitutionality is that the State does not have to give 
raises and so if an employee rejects the concept that his raise is non-pensionable, the 
State does not have to give the raise.  But in many cases it does have to do so.  Consider 
these situations, and assume for each that the pension member demands that his increases 
be pensionable as required by the current pension law and protected by the Pension 
Clause:   
 

1)  An employee’s grade level changes and he is no longer within the salary 
range for that grade level (either because of a promotion or simply because he 
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was at the low end of a grade level and his job was regraded).  The institution 
must increase his salary. 
 

2) The pay range for a grade level goes up automatically as a result of inflation 
and suddenly the employee drops below the pay range.  The institution must 
increase his salary. 

 
3) To comply with wage and hour laws.  The pension is based upon some 

percentage of the highest earnings in particular years.  If in those years an 
hourly employee works more overtime hours than in others, the total income 
for that year is higher than in others.  The State cannot simply decide not to 
pay the person if he refuses to accept it as non-pensionable salary. 

 
Moreover, where there is a CBA negotiation, the union cannot negotiate a 

pensionable increase for some people and a non-pensionable increase (or effectively no 
increase if the member refuses to let go of his right to have increases be pensionable) for 
another. 

 
Policy Considerations 

 
Because of the unique nature of academic employment, SURS members have 

different pension issues than others. The people of the State of Illinois pay taxes with an 
expectation, among others, that they will have educational options at the State’s 
universities and community colleges.  There are advantages to living in Illinois and 
paying taxes in Illinois rather than in other states which do not have educational 
institutions of the caliber of those found here.  But these changes to the pension code, 
even if constitutional, could have a significant deleterious effect on the institutions of 
higher education of the State of Illinois. 

 
A university’s reputation and the quality of the education it provides depend on 

upon the quality of its professors.  Those professors also bring significant money to the 
university in the form of grants that they can obtain based upon their research.  Donors to 
universities care about the reputation of those universities.   

 
If those professors find that pension opportunities are better at other institutions, 

they are mobile.  They could take their research and their grants with them.  For some, 
there are private institutions in Illinois to which they can go, for others, there are 
institutions not so far away.  And many will be happy to simply move across the country 
as academics often do.  Over time, the quality and reputation of Illinois’ universities will 
suffer.   

 
The concept holds true for the community colleges of this State.  We have a 

reputation for exporting excellent students in part because students who graduate from 
Illinois’ community colleges have a strong foundation which enable them to succeed at 
premier educational institutions across the country.  But the quality of education that our 
community colleges provide will erode even as it does in the universities if their 
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professors find retirement options better elsewhere.  This is a betrayal of the trust of the 
people of Illinois who paid taxes hoping to send their children to Illinois’ public schools, 
and a detriment to the State as a whole. 

 
The Zero Sum Game 

 
Our arguments before the Illinois Supreme Court with regard to Public Act 98-

599 and the resultant opinion establish that the State’s pension obligations cannot be 
diminished.  Members of the state pension systems are entitled to the pensions they have 
earned and entitled to the rules of those pensions as they know them.  As a result, the 
State has now turned to a consideration based approach (a renegotiation of pension 
contracts) to change those obligations.  But a consideration based approach necessarily 
requires bilateral agreement, that is agreement by the pension members to accept 
changes.  No informed and rational pension member will enter into an agreement to 
accept less than he would receive if he did not enter into that agreement.  It makes no 
sense.  The State can only hope to renegotiate a pension if it can sweeten the deal for the 
pension member.  But doing so will only cost the State more money.  It is a zero sum 
game.  Hence, where the goal is to reduce pension obligations, the consideration based 
approach is doomed as a concept. 
 

 
Conclusion 

 
So long as the State continues upon this quest for a means of not paying its 

pension obligations, it will find as much success as those questing for a holy grail.  It is a 
fantasy that makes for good literature and movies, but in reality, for those who have tried, 
has been a cost with no reward.  The same will hold true here.  Any resources the State 
spends on legislative efforts will simply result in legal battles as the State Universities 
Annuitants Association, and other groups defend the rights of their members. At this 
point the Illinois Supreme Court has been clear that the Pension Clause to the Illinois 
Constitution is absolute insofar as it cannot be ignored by the State.  And even 
consideration based approaches which do pass Constitutional muster – and those which 
are part of HB 4027 and 4045 clearly do not – will not result in gains for the State 
because if they did, they would result in losses for the pension members who will 
therefore not accept them. 

 
Worse, any successful efforts to change pensions in this State to reduce the State’s 

obligations will have the effect of souring the milk that feeds the State programs.  
Remember that the pensions were put in place in the first instance to attract the best and 
brightest to Illinois’ institutions.  Those same individuals will be free to leave the state 
and find their fortunes elsewhere.  This is an exercise in “cutting off the nose to spite 
one’s face.” 

 
The State clearly has budgetary problems and outstanding obligations.  The 

pensions are in trouble because the State has engaged in nearly a century of 
underfunding, finding other uses for its monies.  That has to be fixed.  But the path to 
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redemption is not in finding a way to not pay these pensions.  The State must begin 
searching for a way to pay its obligations.  Meanwhile, so long as it continues upon the 
currently chosen path, SUAA and others will continue to fight those efforts for their 
constituents, employees of the State of Illinois who have given years of service and 
deserve to be treated with dignity and respect, who deserve to be given the pensions they 
have earned. 

 
 


